
Three cases under the umbrella of Robinson-Steele v R D Retail Services Ltd (2006)
(ECJ) were referred by UK Tribunals and the Court of Appeal to the European Court

of Justice (“ECJ”). The ECJ has declared that paying holiday pay as an additional 

percentage uplift within a worker’s normal wages rather than at the time when they

take their four weeks statutory holiday leave (under the Working Time Regulations)

(“WTR”) is unlawful. 

The ECJ was satisfied that the fore runner of the UK Working Time Regulations (the

European Directive) on this issue states that a worker cannot be provided with 

payment in lieu of their holiday pay, unless their employment is terminated. Therefore

if a worker is paid holiday pay each week or month, this may encourage employees not

to take leave but take cash instead. This is against the legitimate health and safety 

concern that workers should take annual leave due to them. 

This does not address the issue of typical workers, such as shift workers or workers on

short time contracts, who are employed for temporary periods and yet are still 

afforded time off for their holiday. Remember the WTR allow for statutory four weeks

leave to accrue on the month by month basis at the rate of 1/12 of the annual 

four-week entitlement. Often employers have used a rolled up holiday pay system to

pay workers a rate of pay over and above their normal wages to get around the 

administrative nightmare of having to calculate what a worker is due in holiday pay

terms at the time when they take their leave. What the ECJ says here is that:

= if a worker has in fact been paid a rolled up rate of pay (i.e. in advance with each

weekly or monthly payment), then the advance payments can be deducted from any

holiday pay which would otherwise be due at the time the holiday is taken, if 

= the payments made in advance have been made transparently and 

comprehensively paid as holiday pay.

Continued on back page...

workplacelaw
Disputes concerning whether an

employee should be regarded as disabled

are often difficult to resolve, with the

vagaries of the statutory definition of the

word “disability” clashing with the often

complex expert evidence provided by

members of the medical profession. The

Disability Rights Commission (“DRC”)

publishes helpful guidance regarding what

amounts to a “disability” for the purposes

of the Disability Discrimination Act
1995 (“DDA”). Whilst the guidance itself

does not impose any legal obligations

upon employers and is not intended to 

represent an authoritative statement of

the law in this area, it is, nevertheless, a

very useful starting point. Furthermore,

the guidance can be taken into account

by Employment Tribunals, where it is 

relevant to the issues in any given case. 

With effect from 1 May 2006 and in

respect of any discriminatory acts 

occurring on or after that date, the DRC

has published new and updated guidance

on what amounts to a disability. The 

current guidance, originally issued in

1996, will continue to apply in respect of

issues of discrimination occurring before

1 May 2006. The need for new and

updated guidance has become 

particularly pressing as a result of the

changes made to the DDA at the end of

2005. These changes mean that 

employees with certain medical 

conditions such as Multiple Sclerosis, 

cancer and HIV shall be automatically

regarded as disabled, without any further

requirement to consider the nature and

severity of their condition. However,

case law generally over the past 10 years

has progressed employers understanding

of what amounts to a disability; account

has been taken of that case law in 

the revisions made to the guidance.

The full text of the revised guidance can

be found at:- http://www.drc-gb.org/
the_law/legislation__codes__regulation/
guidance.aspx.

Thomson Snel l  & Passmore Summer 2006

Rolled up holiday (again) European Court says
“nein” but what of transparency?

Definition of 
“disability”



You could be forgiven for believing that no Court responsible for adjudicating on the

question of employment status (which has repercussions for the flexible labour market,

as well as the collection of PAYE income tax) is ever going to clear up the conundrum

of employment status - once and for all. 

We are in muddle and the case of Muscat v Cable and Wireless Plc (2006) (EAT) does

not untangle the mess left by Mrs Dacas and Wandsworth Borough Council last year

when Wandsworth Council found themselves (unwittingly) employers of this agency

worker.

Muscat is yet another example of judicial creativity, this time with the end user (client)

being lost in the Bermuda Triangle (worker, agency, end user) of employment status.

In 2001 Mr Muscat was employed by Exodus. Meanwhile (and in an unrelated twist of

fate), Cable and Wireless (“CW”) entered into a contract with an employment agency

called Abraxis for the provision of contract and permanent personnel. 

In September 2001, Exodus reduced its employee head count for business sale

purposes and on the 15th October Mr Muscat was dismissed but re-engaged through

his newly created (alter ego) service company (E-Nuff Ltd). He was responsible for his

own National Insurance and Tax and submitted invoices to Exodus for consultancy

services. 

In February 2002, C&W took over Exodus and Muscat continued as before. But this

time under the direction of the new owners of Exodus (C&W). C&W supplied him

with a mobile phone and a laptop, which they paid for, and he was integrated into their

own staff. He cleared all his annual leave entitlements with them. C&W described

Muscat as an employee and issued him with an employee number (oh dear!).

In April 2002, CW stopped paying invoices from E-Nuff. In fact they told Muscat that

he would have to deal with them through an agency, Abraxis. CW sought to distance

themselves from E-Nuff (Muscat) by engaging his services through a third party 

employment agency. Not surprisingly, when they wished to dispense with his services

altogether in December 2002, he brought an unfair dismissal claim against them.

The Court of Appeal concluded that it was satisfied that he was an employee. They

looked at this triangular relationship and concluded that there was an implied contract

between Muscat and C&W before the latter procured his services through Abraxis (the

Employment Agency). Further, the Court was satisfied that the relationship had not

changed, despite the fact that the remuneration was paid through a third party

(Abraxis). The obligations in the contract between Muscat (via his E-Nuff service 

company) and the Employment Agency “could be read across” as if they applied to CW

directly.

The message here is simple. If as hirer of labour, you start a direct relationship with
a worker and then seek to make it indirect, this ain’t going to work. Once your
employee - always your employee! If you terminate him/her and engage him
through a third party so that you become the end user, you will lose in this
Bermuda Triangle relationship. Try to steer a course away from it by using short
term engagements of less than 1 year. 

Since our last article on this subject in

December 2005, there have been a

number of interesting cases concerning

the Statutory Grievance Procedures
(“SGP”). We thought that we should take

a canter through a few of them to ensure

that you are up to speed.

The Employment Appeal Tribunal (“EAT”)

decided in the case of Thorpe and Soleil
Investments v Poat and Lake (2005) that

a combined letter of complaint and 

resignation faxed to an employer by an

employee constituted a grievance for the

purposes of the SGP. Not surprisingly,

it was irrelevant whether or not the 

complainant intended to raise a 

grievance.

The EAT also took a liberal approach in its

application of the SGP in Arnold Clark
Automobiles v Stewart & Anor (2006). In

this case the complainant’s solicitor sent a

letter to his former employer 

immediately after he had resigned from

his employment. The letter detailed the

ways in which it was alleged that the

employer had breached the terms of

employment. The letter was marked

‘without prejudice’ and set out what the

employee wanted as compensation,

threatening to commence proceedings in

the Employment Tribunal if the 

settlement proposals were not accepted

within 14 days. Even though the 

solicitor’s letter did not state that it was 

a grievance, the EAT decided that the

letter amounted to a grievance for the 

purposes of the SGP. 

Employment Status - The Bermuda Triangle Oh no! Not again! The
Grievance Procedures

are back! 



In Canary Wharf Management v Edebi
(2006), the EAT sensibly decided that a

grievance does not need to be 

formulated in any unduly legalistic or

technical manner, but must give enough

information to the party receiving the

complaint so that it could appreciate the

relevant grievance being raised. 

The case itself is interesting, as it 

concerned an asthmatic employee who

wrote a complaint to his employer about

his working conditions. He alleged that

the conditions that he was required to

work in were damaging his general

health. He went on to say that he was

treating himself as constructively 

dismissed. The letter did not mention any

complaint under the Disability

Discrimination Act 1995 (the “DDA”).

However, he went on to file a complaint

with the Employment Tribunal under the

DDA. 

An issue arose over whether the

employee had raised the DDA issue 

earlier by way of Grievance under the

SGP, in order for the Tribunal to be able

to determine it. The EAT declared that

the complaint under the DDA should not

be allowed to continue. Despite the

employee raising a number of issues, the

EAT concluded that the grievance letter

could not reasonably be regarded as 

having raised a DDA issue. So the DDA

claim could not proceed as it had not

been raised under the SGP first. 

So, what have we learned from all this?

= Any gripe set out in writing by an
employee or his representative should
be treated as a grievance under the
SGP, even if marked ‘without 
prejudice’; and

= Where the nature of the grievance is
unclear, consider whether you should
ask the complainant (employee) to
clarify their position and ask for 
information as to the basis of their
complaint (concern) for you to deal
with it; and 

= The last (Canary Wharf) case 
suggests that more employees will be
wary of starting non-unfair dismissal
claims without raising grievances under
the SGP as a pre-cursor to full e.g.
DDA or other discrimination 
complaints in a Tribunal Claim Forms. 

The facilities for the 2012 Olympic Games and the Thames Gateway Regeneration

Programme could both be delayed due to skilled labour shortages in North Kent.

TS&P highlighted the potential problem at a recent employment seminar (pictured

above), which looked at the issue of employing skilled foreign nationals. The seminar

considered the impact of the Government’s proposal for a new five tier points based

immigration system, to be introduced in 2008.

Financial and business services, and high tech manufacturing, transport and logistic 

companies in the area are facing shortages in skilled labour, resulting in employees being

recruited from European countries such as Poland, Denmark and Greece. Many of

these services will need to rely on foreign labour to ensure the 2012 Olympics and

regeneration are kept on track.

Nick Hobden, Head of the Employment Team, explained the new system. “With

North Kent already suffering from labour shortages in some sectors, the new

immigration system could restrict the employment of skilled labourers, delaying the

major business opportunities in the area.”

“In 2008 employers will be required to obtain sponsorship certificate in order to bring

in foreign workers from outside the European Economic Area (EEA), including the A8

accession countries. Sponsors of tier two applicants will need to ensure that their

prospective new employees achieve at least 50 points (based on skills, qualifications,

age and salary levels) before they can apply for work permits, in order to bring high

skilled employees into the UK.”

Due to labour shortages, the UK has lifted many restrictions that were once in place,

and in 2005, 480,000 people from outside the EU migrated to the UK. Locally, the

office of the Deputy Prime Minister has invested £15 million in a £47 million expansion

of the University of Medway, which will contribute to the provision of a well skilled local

workforce in North Kent. Despite this, the pace of development is exceeding the

labour available and businesses are being forced to employ from further a field.

The £20 billion Thames Gateway regeneration programme is the largest project of its

kind in Europe and represents the single biggest opportunity for businesses in North

Kent, enhanced further by the 2012 Olympics. However, the North Kent section of the

Thames Gateway still has some of the most deprived communities in the country 

following the decline of the coal, steel and ship-building industries in the late 1970’s and

1980’s. 

Labour Shortages Could Spell Delay for the
future of the Thames Gateway and Olympic

Facilities
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If you are or are likely to be involved in either acquiring or selling a business or in 

outsourcing and where employees are transferred then you will (or should be) aware

of the potential impact of the new ‘TUPE’ rules. The Department of Trade and Industry

has now issued the new Transfer of Undertakings (Protection of Employment)
Regulations 2005 which came into effect in April 2006.

The main changes include: 

= Duty on Transferor to Give Notice - Transferors are required to notify transferees,

in writing and at least two weeks before the completion of the transfer providing

‘employee liability information’ on employees expected to transfer, including identity

and age, particulars of employment, disciplinary action or grievances in the previous

two years, action brought by the employees in the previous two years and any 

collective agreement which will have effect after the transfer. The tribunal can order the

transferor to award compensation for any loss suffered by the transferee, with a 

minimum award of £500 per employee, unless it is unjust to do so.

= Information and Consultation - Both the business transferor and transferee are 

jointly and severally liable for any failure to inform, or consult with trade union, or

employee representatives about a TUPE transfer;

= Insolvent Businesses - Measures to ensure the transfer of an insolvent business as a

going concern by providing that:

(a) pre-existing employee debts are not to pass to the transferee, instead the

employees’ rights will be protected by the National Insurance Fund;

(b) employers and employee representatives are allowed to agree transfer-related

changes to terms and conditions if to do so is intended to promote the survival of

the business; 

= Outsourcing a Relevant Transfer - It is confirmed that outsourcing is potentially 

covered by the regulations, in particular the initial contracting out, a change in service

provider and ‘insourcing’ back to the original client; 

= Dismissal - There is clarification as to when it is unfair for employers to dismiss

employees for reasons connected with a ‘relevant transfer’. Now, dismissal in 

connection with a TUPE transfer is automatically unfair, unless it is for an economic,

technical or organisational (ETO) reason, entailing changes in the workforce. It should

also be noted that an ETO related dismissal can be unfair, depending on the facts;

= Changes in Terms for ETO Reasons - There is clarification of when changes to terms

and conditions can be made for ETO reasons;

= Territorial Restrictions - The territorial restrictions in TUPE are removed, so that it

is now subject to international law whether an employee working abroad is able to

bring a claim.

Although this newsletter highlights some key issues relating to employment law, it should not be considered comprehensive and is not a substitute for seeking professional

advice on a specific issue. 

Tupe - The new regime
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Rolled up holiday (again) European Court
says “nein” but what of transparency? 
continued...

This decision sends a warning to all

administrators of wages and holiday pay

schemes, to ensure that the advance 

payment is clearly identified as holiday

pay in the pay slip, with a specific rate and

a specific amount, rather than an arbitrary

percentage of the normal hourly rate.

Advance payments can be off-set against

the amounts due for holiday pay, 

provided that employer and employee

agree openly and in advance that the

advance payment is for holiday time to be

taken later.

So where does this leave us? The ECJ
says its unlawful to pay holiday pay in a
rolled up fashion. But it also says that if
rolled up payments are challenged,
there is a defence if payment has
already been made transparently and
by agreement. The UK Government
are in favour of rolled up holiday pay,
but this new ECJ decision may make
them think about legislating against this
system in the future. If this happens,
we are likely to see yet another
amendment to the Working Time
Regulations (we lost count after 5 since
1998).

Remember also that claims for holiday
pay (where there has never been 
transparency) can only be backdated to
the beginning of the most recent 
holiday year i.e. no more than one
year, not 1998 when the WTR came in.
This is because they are WTR claims,
not Wages Act claims, and the claim is
the WTR which only allows claims to
be made in respect of the current or
recent holiday year.
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